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 The Hindu Code Bill
 The proposed bill, backed by Nehru but opposed by Hindu traditionalists,
 would codify and modernize Hindu law, giving greater rights to women.

 BY JOHN A. BANNINGAN

 The Hindu Code Bill, which during the recent In?
 dian election became a controversial issue between

 Prime Minister Nehru and certain conservative Hindu

 elements, still awaits passage by the Indian Parliament.
 The object of the bill, which has been years in prepara-
 tion, is to unify, codify, and modernize the laws gov?
 erning marriage, divorce, inheritance, property rights,
 and allied topics for Hindus, who form the great
 majority of the population of the Indian Republic.

 The word "Hindu" is of foreign origin and inexact
 in its meaning. The proposed bill applies to adherents of
 the Hindu faith and also to Sikhs, Jains, Lingayats, and
 Buddhists?all religions allied historically to Hinduism.
 It applies, in fact, to all citizens of India except Mos-
 lems, Parsis, Christians, and Jews. J. D. M. Derrett,
 international authority on Hindu law and lecturer at the
 University of London, has expressed the view that "the
 abolition of all local customs, except those of Malabar,
 will not be a severe shock to any part of the Hindu and
 allied communities so long as this modern version of
 the Hindu law is realistic and based upon fundamental
 rather than casual traditions." In Malabar, which has a
 polyandrous matrilineal tradition, Mr. Derrett notes
 that "certain peculiar exemptions" must be granted.

 The Hindu Code Bill has been criticized, even by
 progressives who otherwise favor it, on the ground that
 the same laws should apply to all citizens regardless of
 religion. In reply, it is said that since much of the
 traditional customary law has a religious basis, the same
 code cannot be imposed on all sects without violating
 the constitutional guarantee of religious freedom. Actu-

 Mr. Bannigan spent several months in India studying right-
 wing elements while preparing a thesis for the University of
 Kansas.

 ally, many communities which have adopted some other
 religion still follow the old Hindu laws and customs in
 non-religious matters, so that the practical difficulties
 of applying a uniform code have perhaps been exag-
 gerated. The Congress Government emphasizes that
 India is and should be a secular state. Clearly, there?
 fore, it is practical considerations, rather than any
 wish to perpetuate a division on religious lines, which
 have induced it to adopt a piecemeal approach to the
 problem of legal reform.

 The indigenous law of India is personal, not ter?
 ritorial, in its application, and each of the major groups
 in the population?Hindus and Moslems?follows its
 own code. Both systems claim divine origin and are in-
 extricably interwoven with religion, and each exists in
 combination with law based on custom. The British in

 India at first tried to make their law public and ter?
 ritorial and to apply it to all Indians and Europeans
 alike. Finding this impracticable, they passed a Declara-
 tory Act in 1780 in which Parliament laid down the
 principle that Hindu law and usage should be applied
 to Hindus while the laws and customs of Islam should

 be applied to Moslems. In general Britain followed the
 policy of interfering as little as possible with Indian
 religious laws and customs. In some instances, however,
 under British rule, the provisions of the Shastras (Hindu
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 law codes) and of the Koran were altered and relaxed
 by statutes.

 The desirability of codifying Hindu laws was recog-
 nized as early as 1832, and a Royal Commission was
 subsequently appointed to codify both Hindu and Mos-
 lem law. Lord Macaulay was entrusted with this work,
 and after twenty-two years a new penal code became
 law. The civil law was left as it was.

 In recent years Indian women have become increas?
 ingly dissatisfied with the disabilities of their social and
 legal position, and they have been the leading force
 behind the movement to revise and codify the some?
 what vague and contradictory laws governing the Hindu
 home, especially as they affect marriage, divorce, in-
 heritance rights, etc. The Hindu Women's Rights to
 Property Act, enacted in 1937 by the Indian central
 legislature, gave Hindu widows for the first time the
 right to claim a share in their husbands' property and
 to demand partition of his estate.

 Evolution of the Code Bi!l
 In 1941 a committee was set up by the government

 under the chairmanship of Sir B. N. Rau to inquire
 into problems of legal reform. This committee drafted
 two bills, dealing with Hindu intestate succession and
 Hindu marriage. The two houses of the central legis?
 lature then recommended, through a joint committee,
 that the Rau Committee be revived and entrusted with
 the task of codifying all Hindu law. The committee
 was reestablished early in 1944, and during the fol?
 lowing year it made a tour of the country to elicit pub?
 lic opinion on the two proposed bills and on codifica-
 tion of Hindu law as a whole. Evidence and opinions
 were gathered from representative organizations and
 from prominent lawyers, and on the basis of this in-
 vestigation the Hindu Code Bill was drawn up. It was
 introduced on August 1, 1946 in the old central legisla?
 ture, but not acted on. After independence it was rein-
 troduced by the Government in the Constituent As?
 sembly in 1947, but encountered unexpectedly strong
 opposition from conservative Hindu groups which suc-
 ceeded in preventing its passage by delaying tactics.

 Meanwhile, the central and some provincial legisla-
 tures had passed several acts aiming to improve the
 condition of Hindu women. The Hindu Marriage Dis?
 abilities Removal Act of 1946 legalized marriages be?
 tween Hindus belonging to the same clan (Gotra or
 Pravara). A married Hindu woman was enabled to
 claim from her husband, on certain grounds, separate
 maintenance and residence through the Hindu Mar?
 ried Women's Right to Separate Residence and Main?
 tenance Act of 1946.

 Caste barriers were removed from the sphere of mar?
 riage by the Hindu Marriage Validating Act of 1949,

 and even Pratilema marriages (marriage between men
 of one class and women of a higher class, which have
 generally been considered unnatural) were validated.
 The Child Marriage Restraint (Amendment) Act of
 1949 raised the marriage age for girls from fourteen to
 fifteen years. Bigamy was outlawed in the state of
 Bombay by the Prevention of Hindu Bigamous Marriage
 Act of 1946, and dissolution of marriages by divorce
 was allowed under certain conditions by the Bombay
 Hindu Divorce Act of 1947.

 The object of those who framed the Hindu Code
 Bill was to draw up a compact set of rules which would
 bring uniformity to existing Hindu law, and, in the
 process, to introduce certain amendments dictated by
 changing social needs and opinions of the community.

 Women Gain under Proposed Law
 The Hindu woman has hitherto been legally assumed

 to be the property of her husband, and has been so re?
 garded in practice. This is what she will gain if the
 Hindu Code Bill becomes law:

 1. Her husband will not be able to take another

 wife while she is living. Hitherto polygamy has been
 recognized in Hindu law, although in practice economic
 factors and "enlightened conscience" have severely
 restricted its exercise.

 2. She will have the legal right to claim separate
 maintenance from her husband on grounds of in-
 fidelity, cruelty, or abandonment, or if he has changed
 his religion, or if there is any other cause justifying
 her in living separately. Hitherto, under the provisions
 of Hindu law, a wife has not been entitled to claim
 maintenance from her husband if she does not live

 with him in his house.

 3. The property which is given her by her parents
 as a dowry on her marriage will be treated as trust
 property. She will be entitled to claim it when she
 reaches the age of eighteen, so that neither her husband
 nor his relatives will have any interest in such property
 or any opportunity to waste it.

 4. She is given a share in the property of her father
 if he dies intestate. A daughter's share is prescribed as
 half that of a son.

 5. Her right to inherit property is declared to be
 absolute and not dependent on circumstances. Under
 the existing law there is discrimination among female
 heirs according to whether they are rich or poor, mar-
 ried or unmarried, at the time of the decedent's demise.
 The proposed bill abolishes all these considerations.

 6. Under existing Hindu law, when a woman in-
 herits property from a female relative dying intestate,
 she gets only what is called a "life estate." She can en-
 joy the income of the inheritance but cannot deal with
 the "corpus" of the property except in case of legal
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 necessity. The bill converts this limited estate into an
 absolute estate as in the case of a male heir.

 These concessions to the Hindu woman represent only
 a small, though vital, part of the draft code. There is
 reason to think that the property provisions?Nos.
 3, 4, 5, and 6 above?, although they are not empha?
 sized by the opposition, are the sections which opponents
 of the bill are really most interested in killing.

 Marriage and Divorce
 Other salient features of the draft code relating to

 marriage and divorce are:
 1. Two types of marriage are recognized by existing

 law, namely, the civil marriage and the non-civil mar?
 riage (usually referred to loosely as religious marriage),
 of which there are several varieties. The proposed bill
 provides for three types: a Dharmic, that is, a religious
 or sacramental marriage; a civil marriage; and a mar?
 riage between a woman governed by a Malabar mat-
 rilineal system and a man not so governed. The last type
 is not recognized as a marriage at present, except by
 local statutes. The code dispenses with the requirement
 that there must be identity of caste and subcaste for a
 valid sacramental marriage.

 2. Under existing law the sacramental marriage is
 indissoluble, but the bill provides that such a marriage
 may be terminated by any of three procedures: it may
 be declared null and void; it may be declared in-
 valid; or it may be dissolved. The bill aims, however,
 at making divorce difficult, though not necessarily ex?
 pensive. The grounds allowed for divorce are: im-
 potence; adultery; change of religion; incurable in-
 sanity; leprosy; not resuming intercourse for two years
 after an order for judicial separation; and failing to
 comply for two years with a decree for restitution of
 conjugal rights. The bill specifies that no petition for
 divorce will be entertained within three years after mar?
 riage, so that the parties may have time to reconsider
 hasty decisions.

 At present the village panchayats (a governing body
 of village elders) grant customary divorces fairly read?
 ily. Many experts feel that they should be forced to
 conform to the grounds specified in the bill, and that
 there should be an appeal from their decision to the
 district court. The bill does not specifically provide
 for this, but is so framed that provisions can be in-
 serted allowing the panchayats in some districts to con?
 tinue to grant customary divorces upon the grounds
 sanctioned in the code.

 Perhaps the most active support of the bill came
 from women's organizations, which felt that such a
 measure was long overdue. Speaking before the All
 India Women's Conference last April, Mrs. Jayshree
 Raiji, a vice president of the conference and a mem-

 ber of the lower house of Parliament, called on women
 to redouble their efforts to educate the public so as
 to assure early passage of the bill.

 Opposition was expressed by orthodox Hindus, in-
 cluding Dr. Rajendra Prasad, the President of the
 Republic, who was quoted as saying, "To pass the
 Hindu Code Bill is to impose a legislation on the Hindus
 which alters the basic principles of their personal law
 and this, too, to satisfy a few so-called progressive
 people." The most active opposition came from extreme
 right-wing political parties, one of which made defeat
 of the bill a major plank in its platform, along with the
 prevention of cow slaughter. Attacks on the bill came
 chiefly from the Hindu Mahasabha, the Jan Sangh, and
 the Ram Rajya Parishad, which drew their main sup?
 port from the orthodox, ultra-nationalist, and reaction?
 ary religious elements in India.

 Position of Hindu Parties

 The Hindu Mahasabha took this stand: "As the

 Hindu Mahasabha is against legislative interference
 in religious matters, measures like the Hindu Code
 Bill would be opposed." The Jan Sangh, the strongest
 and most militant right-wing party, said: "The party
 holds that social reform should not come as imposition
 from above. It should work from within the society. Any
 far-reaching changes such as envisaged in the Hindu
 Code Bill, therefore, should not be made unless there
 is a strong popular demand for them and a clear
 verdict about them is obtained from the electorate."

 The Ram Rajya Parishad, the most religious-minded
 and the smallest of the right-wing parties, said: "Under
 the Constitution every citizen has been assured of his
 or her religious freedom, but, in the name of reforms
 direct interference is being shown in religious matters of
 the Hindus by adopting such measures as the Hindu
 Code Bill ... the Hindu Code Bill and such other
 measures as shall be in direct conflict with our Indian

 Culture, as well as with the duties towards husband,
 on the part of women, shall be repealed, if enacted by
 the present government."

 The principal objections advanced by the opposition
 to the Hindu Code Bill were: (1) It interfered with
 Hindu religious law. (2) It broke with custom and
 tradition. (3) It would lead to endless litigation over
 inheritance rights. (4) It would break up the joint
 family. (5) Women do not need equality because in
 many respects in family relations they are considered
 superior by Hindu custom. (6) Monogamy would pre?
 vent a Hindu man from having a son (which according
 to orthodox Hindu belief is essential to salvation) if
 his wife were barren. (7) The setting up of specific
 grounds for divorce would lead to a condition of promis-
 cuous marriages and divorces as in the United States.
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 (8) The court action required for divorce by the Code
 Bill would be beyond the financial means of the tribal
 and low-caste peoples, whose present customary proce?
 dures involve only simple formalities and little expense.

 A slogan widely used against the bill was, "Brothers
 and sisters will be able to marry each other if the Hindu
 Code Bill becomes law!" This is true if one believes,
 as most orthodox Hindus do, that members of the same
 clan (Gotra) are related; male and female members of
 the same clan are therefore looked upon as brothers
 and sisters, even if only the family name is the same
 and the actual degree of relationship is remote. In the
 West, under this principle, a man named Smith could
 not marry a woman named Smith. Since the Hindu
 Code Bill proposes to allow marriages within the clan
 this argument had some effect among the uneducated
 and the ultra-orthodox. Religious appeals do not seem,
 however, to have made any great impression on the
 population in general.

 At the other end of the political spectrum, the Com?
 munist Party strongly supported the emancipation of
 women but ignored the Government's efforts in that di-
 rection. The Party's manifesto of October 1951 de?
 manded "equal rights for all citizens irrespective of re?
 ligion, caste, sex, race, or nationality, equal pay for
 equal work, irrespective of sex. Social disabilities from
 which women suffer shall be abolished and they shall
 be given protection to secure and exercise equal rights
 with men in such matters as inheritance of property,
 marriage and divorce laws, entrance into professions and
 services, etc." These slogans have a strong popular ap?
 peal in India, as they did in China, but the Com?
 munists refrained from pointing out that most of the
 reforms which they advocated would be accomplished
 by the Hindu Code Bill sponsored by the Congress
 Government.

 Nehru Opposed by Holy Man
 During the eiection a Sunyasin or holy man emerged

 from his hermitage to contest Nehru's seat in Parliament
 on the sole issue of the Hindu Code Bill. The three

 right-wing parties combined to support this candidate,
 Prabhudatta Brahmacharyi, who ran as an independent.
 The holy man said that he was running only to defeat
 the Hindu Code Bill, and offered to withdraw if Nehru
 would drop his support of the bill. When Nehru re-
 fused, the Sunyasin issued the following challenge:

 Panditji [Nehru] and myself are standing from the con-
 stituency, which consists of six tehsils [townships] of Allahabad
 district and one of Jaunpur district. He who is elected by
 the majority of the public of these tehsils will be the repre?
 sentative of the people. I suggest that seven public meetings
 should be held in these seven tehsils. Panditji or his nominee
 should first explain in these meetings the advantages of the
 Hindu Code. Then myself or my nominee should explain

 the drawbacks of the Code. Thereafter votes should be

 taken in the meetings. Only Hindus should vote in such
 meetings, as the Hindu Code concerns only them. If the
 majority is in favor of the Hindu Code, I will withdraw
 from the contest unconditionally. If the majority is against
 the Hindu Code, Panditji and his party [Congress] should end
 their insistence forever on the Hindu Code. If Panditji, ow-
 ing to his leadership and power, is not prepared to accept
 this proposal, I will continue my candidature.

 Nehru refused to take up this challenge and in reply
 to his opponent said in one of his election speeches3
 "I will get the Hindu Code Bill passed, whether I win
 or lose the election. I am prepared to fight the elec?
 tion on the issue of the Hindu Code?I can give this in
 writing to Brahmachariji." When informed that the
 holy man was gaining considerable strength, Nehru
 retreated somewhat from this position. In his final
 election speech in the district, he pointed out that the
 Hindu Code Bill had expired as a legislative proposal, as
 did all bills introduced but not enacted in the course of
 the session, and would have to be reintroduced in order
 to receive consideration by the new legislature. He
 intimated that it would be reintroduced in a revised
 form, with some of the more objectionable features
 modified, and some of the marriage and divorce sections
 introduced as separate bills. This stand destroyed the
 opposition strength, and Nehru won reelection in his
 district by a large majority.

 Governmenf Acfs Cautiously
 In the country as a whole, the decisive victory of

 the Congress Party has been interpreted as, in part, a
 rejection of the extreme elements which opposed the
 Code Bill. Nevertheless the strength demonstrated
 by the opposition has induced the Government to
 move warily in seeking enactment of the measure.
 The Law Minister, Dr. Ambedkar, who introduced the
 original Hindu Code Bill, was defeated in the election,
 and his successor has introduced a separate marriage
 and divorce bill, as Nehru predicted. The Govern?
 ment' s strategy is apparently to reintroduce the bill in
 sections, and with some changes, rather than to press
 immediately for passage of the entire original measure.

 The keen interest of Hindus, and particularly of Hin?
 du women, in the proposed Hindu Code Bill, which
 touches so closely their personal affairs, is paralleled
 by the close attention which outside observers are de-
 voting to this experiment in codification. Students of
 jurisprudence have seen resemblances to the famous
 codification of French law in the early nineteenth cen?
 tury, and to Egypt's recent codification of Islamic law.
 It is fairly certain that India's new code, if and when it
 is finally passed, will be a modern interpretation of
 classical Indian religious law and local custom, with
 strong traces of English common law.
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