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Pacific Affairs

Western world will have to render help swiftly, lest the force which rules
from Bohemia to Manchuria should reach southwards into a subcontinent
that has thus far for the most part withstood temptation from beyond the
northern borders.

London, April 1952 W. Krarr

The Background of the Hindu Code Bill

TO observers unfamiliar with the social background of India, the position
of Indian women appears in many ways to constitute a paradox. In civic
and national affairs, the women of India seem to be finding their rightful
place with an ease and rapidity which astonish the Western world. Yet there
still exist laws and social customs which are inequitable and impediments to
women’s progress. This seeming contradiction puzzles the foreigner, for it
cannot be resolved by explaining that India has produced only a few excep-
tional women qualified to serve, for example, as an ambassadress, a cabinet
minister or a governor of a state, since the representation accorded Indian
women in national and international assemblies is at least equal to that
found in other, so-called advanced countries. Indian women have, indeed,
demonstrated their ability to make valuable contributions to the delibera-
tions of various bodies in the United Nations. Within India, their role in
the making of the Constitution, as well as in the proceedings of the Provi-
sional Parliament and assemblies, municipal and district councils, and local
boards is acknowledged to be of a very high order.

On the other hand, such social customs as the dowry system still linger.
Although child marriage is prohibited by law, early marriages persist and
many women are prematurely aged because, in the absence of family plan-
ning, they produce babies year after year without encountering any provision
for adequate maternity care or child welfare. Poverty and ignorance, and
prejudices born of ignorance, are their daily lot; in a country in which
literacy is restricted to not more than seventeen per cent of the population,
theirs is a fate which most Indian men and women share. Looking at the
other side of the medal, however, one finds that the new Constitution assures
men and women equal franchise on the basis of adult suffrage. That this is
not merely a theoretical right was demonstrated in the recent General Elec-
tions, when sixty per cent of the female electorate exercised its franchise with
an enthusiasm which surprised even Indian leaders. Nor was it through
special reserved constituencies or seats that women members won election
to Parliament and to the state assemblies; they stood for election on an equal
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The Background of the Hindu Code Bill

footing with men. Their numbers in the legislatures may appear small when
compared to those of men, but they are sizable in comparison to the number
of women legislators in the West. The fundamental rights guaranteed by
the new Constitution clearly outlaw discrimination on grounds of sex. The
Constitution has abolished all restrictions operating against women in the
pursuit of any career or entry into any of the public services. Although lack
of education and training as well as some social prejudices impede their
progress, during the past five years an increasing number of women have
entered a wide variety of services and vocations, thus emphasising the incon-
gruity of the old social laws of marriage and property which still operate
and impair the position of women in India.

The Hindu Code Bill is designed to equalise the social laws of marriage
and property between men and women for the vast majority of Indians who
are guided by Hindu law. It is difficult for an outsider to understand why
this reform measure should have caused such a storm of controversy in
present-day India, inasmuch as the framers of the Constitution met with no
opposition in conceding equal franchise rights and guaranteeing a position
of legally enforceable equality to women. Opponents of the Bill occupy an
illogical position, since they are defending iniquitous social laws whose con-
tinued existence stands in direct contravention of the provisions of the Con-
stitution. Even without the passage of such a Bill, judicial decrees would
doubtless undermine these laws bit by bit, but such a legal process would
take time and might, at least initially, involve conflicting judgments which
would create a chaotic situation. Enactment of the Hindu Code Bill would
greatly simplify this procedure. However, before attempting to analyse the
Bill, it will be useful to inquire into the changing social structure of India
and into certain problems of the transitional period.

In the remote past of the Vedic and Epic ages, women enjoyed a position of
social equality with men. The great epic Mahabharat contains a chapter,
known as “Bibahaparba”, which describes contemporary marriage laws and
customs. At that time marriage vows between men and women were equal,
and the custom of swayambara—freedom of choice in marriage for women—
prevailed. Child marriage was unknown; the earliest recorded instances in
India occurred in the tenth century a.p., when the practice, having existed in
the West from Roman times, was widespread in Europe.

In the Vedic age, women participated in religious rites and could officiate
as priests. It was customary in ancient times for writers, painters and sculptors
to remain anonymous and to ascribe their work to mythical personages; thus,
though the names of a few women artists are known, there are indications
to suggest that their numbers were in fact much larger. Women mathema-
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ticians, philosophers and civil administrators are among the nation’s illustrious
ancestors whose names are household words and are recited in drama and
song throughout the villages of India. It is a generally accepted fact that
women once participated in public life and enjoyed a position of social
equality with men. Their spiritual disfranchisement came at the time of
Manu, the law-giver who placed a taboo upon the participation of women
in the Upanayan (or sacred thread) ceremony. Since religion was the basis
of society, this prohibition had a tremendous effect upon the status of women
in other respects as well, and from that time onwards they gradually lost
their position in society. Because property and inheritance rights were bound
up with religion, women’s prerogatives suffered in this field also. The
daughter was the first sufferer, her right of inheritance to her father’s prop-
erty being abolished. As women’s position in society worsened, the process
found reflection in the laws.

Under British law until the nineteenth century, when the Married
Women’s Property Rights Act was passed, women might not hold property,
although under Hindu law women have never lost the right to do so. The
concept of stridhan, or women’s property, though subjected to increasing
restrictions over the centuries, at no time disappeared entirely. With the
advent of British rule, certain of the property rights of women suffered
further curtailment as a result of interpretations and translations offered to
British judges by reactionary pandits and priests. At the same time there
arose the concept of “the widow’s limited estate”, which permitted a woman
to hold property inherited from her husband only during her lifetime but
not to dispose of it. Marriage laws, too, gradually departed from their former
equal treatment of husband and wife. Hindu law permitted polygamy only
in cases in which the wife had proved barren; later, this exception was inter-
preted to include wives who had had no male issue. In time, child marriages
became frequent, widows were forbidden to remarry, the dowry system
spread, and in consequence the marriage laws lost all semblance of equal
rights.

Some persons contend that the Hindu marriage was a sacrament and that
accordingly divorce or the dissolution of marriage was unknown in Hindu
law. Yet a well-known text of the ancient law-giver Narada clearly states
that dissolution of marriage is to be permitted under certain conditions. In
other words, Hindu law has varied at different times, owing to the diversity
of interpretations given it, so that contrary texts can be cited, as they often
are, by reformers on the one hand and by die-hard conservatives on the other
to support their own particular arguments. Moreover, Hindu law has varied
not only in point of time but also amongst different classes and regions. It is
not uniform throughout India. There are, in the main, two systems of law,

270

This content downloaded from
14.139.228.226 on Thu, 27 Apr 2023 09:29:41 UTC
All use subject to https://about.jstor.org/terms
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the Dayabhaga and the Mitakshara, and even these have their subdivisions.
Side by side with them is the matriarchal system, which flourished in the pre-
agricultural age and still lingers in Malabar and certain other parts of the
country. Under the Aliyasantana and Marumakkattayam systems of law,
which are matriarchal in conception, women enjoy rights not only equal to
but fuller than those accorded men. A difference exists also between the
Brahmanical Hindu law of marriage, which guides the so-called upper classes
of society, and the marriage laws observed amongst the lower strata, where
customary divorce is recognised and has taken place all along and where the
laws in question are more equitable to women. The custom of dowry, which
obliges the bride to provide an inheritance on marriage and which still
prevails amongst the upper and middle classes, is completely reversed
amongst the lower strata, where the bridegroom must pay a dowry in order
to obtain his bride. Differences exist even in the laws which govern the upper
classes. Thus, in Bombay, under the Mayuk school of law, the daughter’s
right of inheritance continues unimpaired, while in Bengal the widow’s right
to her husband’s property suffered restriction only with the beginning of
British rule.

Custom, even more than law, has been injurious to the cause of women.
Today, changes in custom are taking place very rapidly in India. Early
marriage was prohibited by the Child Marriage Restraint Act of 1929. The
purdah system, which denies women opportunities for social intercourse
and which came into vogue during Muslim times, has been discarded by
Hindus and is largely on the wane among Muslims as well. The joint-family
system amongst Hindus at one time afforded a means of social insurance for
the aged, the disabled and the sick. Later it became a major impediment to
women’s progress because it tended to tie them down to domestic tasks and
denied them an opportunity for free participation in the social life of the
community. This system, too, is now disappearing rapidly under the impact
of present-day social and economic forces.

TuE mid-nineteenth century saw the first glimmerings of progress, for it was
then that the great pioneer and social reformer Raja Ram Mohan Roy ap-
peared and championed, almost single-handedly, the cause of women’s rights
and of social reform. At that time the custom of sa#i (self-immolation by the
widow on her husband’s funeral pyre) was observed in some parts of the
country. Sati had been brought to India by Scythian influences and was con-
fined at first to the Rajputs, the renowned warrior class of Rajasthan, but
later became more widespread. It was due to the efforts of Raja Ram Mohan
Roy, who fought against great odds, that an act was passed prohibiting this
custom. Pandit Ishwar Chandar Vidyasagar was another great reformer who
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maintained that the remarriage of widows was sanctioned by the ancient
Hindu scriptures and whose efforts resulted in the passage of the Widow
Remarriage Act in the late nineteenth century. Toward the turn of the cen-
tury, progressive Hindu groups, such as the Brahmo Samaj and the Arya
Samaj, which found sanction for their reforms in the Vedas and the Upani-
shads, broke with many retrograde customs and, by helping their women
members to enjoy an education as well as opportunities for self-expression,
enabled them to take their place amongst the most progressive women in
the world. The liberalising influence of the great Tagore family, which
produced several pioneer women reformers, was gradually felt throughout
the country. Later came such figures as Hari Singh Gour, Dr. Deshmukh
and Rai Haribilas Sarda, who were responsible for the enactment of bills in
the Central Legislature which removed some of the more glaring injustices.
Great impediments remained, however, because the British government
pursued a policy of non-intervention in the religious and social affairs of its
colonial subjects and was, therefore, reluctant to introduce reform measures.

The most momentous change in the position of women in India was due
to the efforts of Mahatma Gandhi, who, in launching his campaign of non-
violent non-cooperation in the struggle for Indian freedom, ignored both
law and custom by specifically calling upon women to participate. They left
the seclusion of their homes and, courting imprisonment, came forward to
help in every emergency that faced the country. No legislation could have
been more sweeping or more effective than the Mahatma’s call, which leveled
the barriers of established custom almost overnight. Thus, the non-cooperation
movement for national independence brought the emancipation of women
in its wake. Thenceforth women in ever larger numbers became increasingly
active not only in the freedom movement but also in various fields of social
service.

Meanwhile the occasional pioneer woman reformer was being succeeded
by local women’s societies whose object was to better the lot of their sex in
India. As time went on, women’s associations of increasingly wide scope
came into existence. The first all-India organisation was the Women’s
Indian Association, which sought political enfranchisement. Then came the
National Council of Women, which, however, was not initiated by Indian
women and did not, at least in its early days, reflect national sentiment.
Finally, in 1929, the All-India Women’s Conference was established and soon
had many branches throughout the country. Almost every Indian woman
leader of today either has helped to build up or has received training in
social work from this association, which has come to reflect the will and
aspirations of the great majority of Indian women.

Certain features distinguished the women’s movement in India from that
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of the Western world. For one thing, it is dedicated to the restoration, not
the creation, of women’s rights. The history of the Indian movement affords
ample evidence that it has not been based on a narrow suffragist conception:
from the start the struggle has been between the forces of progress and
reaction. Men of vision championed their cause even before women had
grown generally aware of the need for reform. Moreover, the movement
became part of the national struggle for independence. The women’s or-
ganisations resisted all attempts by interested parties to create separatist tend-
encies or to organise a women’s bloc as a divisive element within the country.
Both sexes participated on an equal basis in the struggle for freedom, and it
was assumed that the advent of independence would bring them equal
political rights.

Extraordinary as it may appear to the foreigner, many of the bitterest
enemies of equal social laws for men and women have encouraged the latter
to participate in public life on equal terms with men; even the illiterate
villager finds nothing strange in women’s activities in public affairs. Yet
many persons are unable to see anything illogical in encouraging women
to occupy positions of great responsibility while keeping them subject to
iniquitous social laws of marriage and property. It is often argued that in the
normal home legal distinctions do not matter and that accordingly the ma-
jority of women are not affected by their legal position. This contention may
have some merit, but it is equally true that the unfortunate woman who
does have to resort to the law courts for protection finds that the social laws
oppose her interests.

Piecemeal legislation designed to redress some of the glaring injustices but
creating much confusion and many anomalies was insufficient to overcome
the growing sentiment, beginning in the 1930s, for a wholesale revision of
existing laws. The movement for the removal of women’s legal disabilities
gathered strength throughout the country and enlisted public opinion in
support of a demand for an official enquiry into the laws with a view to
wholesale revision and codification. After some delay, the government was
induced to establish a committee to report on the whole question of reform
of Hindu law. This committee, known as the Rau Committee on Hindu
Law, whose chairman was Sir B. N. Rau, now a judge on the International
Court of Justice, was charged with the modification and codification of Hindu
law in order to bring it into conformity with the requirements of the times.
Its terms of reference, however, were strictly limited in the sense that it had
to find sanction within the corpus of Hindu law itself for any changes that
it might suggest. The Rau Committee drew up two bills, the Hindu Marriage
and the Intestate Succession Bills, which were introduced in the Central
Legislature in 1943 but were eventually allowed to lapse because of opposi-
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tion from the conservative element that constituted the main support of the
British government in power at the time. Yet the pressure of public opinion
and the urgent need for the reforms in question led the government to re-
appoint the Committee, which then toured the country, taking evidence from
many associations and representative individuals, both progressive and con-
servative, before presenting a report, on the basis of which it drew up the
Hindu Code Bill.

Since that time the Hindu Code Bill has encountered a series of difficulties.
It was introduced in the old Central Assembly, where it was once again
shelved. The Congress Government reintroduced it in the first Parliament
of independent India in 1947. When the Congress Government came to
power, the general belief was that there would be no further difficulty in
securing the passage of this measure, which accords with the objectives for
which the Congress stands and has publicly declared to be its policy. How-
ever, between the time of its reintroduction in 1947 until the dissolution of
the first Parliament of India in 1952, although considerable time and labour
were devoted to it, the Bill failed to attain the final stages of enactment. The
fact that it is a very bulky legislative measure (though much of it comprises
mere codification) facilitated the delaying tactics of its opponents. In the
long debates that accompanied every legislative stage of the Bill, certain in-
dividuals delivered speeches of great length in which they reiterated various
points repeatedly, on occasion for hours and even days on end. Since a meas-
ure of social reform was involved, the Government was hesitant about mov-
ing closures, and thus in effect aided the opposition. The parliamentary
conflict over the Bill demonstrated the need for changes in legislative pro-
cedure if the majority will is to prevail when contentious measures of this
nature are at issue; for the present practice allows a dozen or so members
to delay and almost halt legislative processes at certain stages. Not only did
the Government, with Cabinet sanction, sponsor the Bill, but on the many
occasions that the Congress Parliamentary Party considered the Bill, an over-
whelming majority voiced approval of it, though certain members of the
Party expressed vociferous dissent. Since the Congress Party possessed a
large majority in Parliament, the supporters of the Bill, assuming that it
would ultimately be enacted, were lulled into a false sense of security. The
filibustering tactics employed by a handful of members both inside and out-
side the Congress Party had a very adverse effect.

Tre Bill, which has been so long on the anvil of the legislature, seeks in the
main to achieve unification and codification of the Hindu social laws of
marriage, property, guardianship and adoption. Apart from this, it intro-
duces certain provisions which are necessary to adapt the laws to the changed
social outlook of the present day. These changes derive their sanction from
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The Background of the Hindu Code Bill

ancient Hindu texts or from progressive laws existing in some parts of the
country. Some of the provisions are merely permissive in character. For ex-
ample, the Code sanctions inter-caste marriages, which are in fact not un-
common. Other permissive provisions countenance both the dissolution of
marriage and divorce under certain circumstances; whilst allowing divorce
in Brahmanical society, they also restrict the acceptable grounds for customary
divorce amongst the lower social strata, in which divorce has been so easy as
to exert an injurious effect on family life. Polygamy is penalised under the
Hindu Code.

In regard to property, the Bill restores the woman’s absolute right of
inheritance by establishing as her property (szridhan) whatever she may
inherit from her husband, his family, her parents or any other source. It gives
daughters equal shares with sons in their father’s property in the event that
he dies intestate. In the same way, sons become equal sharers with daughters
in their mother’s szridhan, whereas formerly any property to which a woman
had obtained unrestricted title went to her daughters if she had made no
other testamentary disposition. The position between sons and daughters is
thus equalised in cases of intestate succession.

It is noteworthy that the changes in Hindu law affecting marriage and
divorce, as contained in the Bill, have already been enacted in certain major
states, e.g., Bombay and Madras. In fact, apart from a few die-hard conserva-
tives, no one objects seriously to these provisions. Even in respect of the
absolute right of inheritance for women, the opposition is not vehement,
although the Code could have been enacted more easily if the provisions
governing the daughter’s rights of inheritance had been deleted from it. But
its supporters believe that this provision contains the very essence of the Code,
which would have little meaning without it. In a country in which the great
majority of the people exist in abject poverty, relatively few sons and daugh-
ters inherit any property at all, but recognition in social laws of women’s
economic rights is a prerequisite for acceptance of women on an equal foot-
ing in society. The daughter’s right to share in her father’s property is a
natural right, and the struggle is one for recognition of an equal social status.

Since the Hindu Code Bill was not enacted by the time that Parliament
was dissolved in preparation for the General Elections, it has remained one
of the Congress Party’s legislative objectives. That Party has now been re-
turned to power with a sizable majority, and it is reasonable to conclude
that the great majority of the people have voted in favour of enactment of
this reform measure. Because the Code is so bulky that, if debated as a whole,
the opposition might once again be able to employ delaying tactics, the
present intention is to introduce the Bill in the new Parliament in sections,
with each principal section being regarded as a separate bill.

It may be objected that in a secular state it should be unnecessary to effect
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reforms of social laws on a community basis. Would it not be better to estab-
lish a national code applicable to all communities alike? Without doubt, a
uniform code of social laws for the whole country, irrespective of religious
considerations, would offer the most satisfactory course. The nucleus of such
a common code for all communities exists today in the Special Marriage Act
and the Indian Succession Act, which accord men and women equal rights,
but their observance is not mandatory, and only such individuals as wish
to do so come under their jurisdiction. Although it would probably not take
very long to enact a common code of social laws in India, certain practical
and legal difficulties stand in the way. In the first place, the new Constitution
guarantees freedom of worship to all communities, and since social laws are
regarded as having a religious basis, the various communities would have
to abandon certain of their tenets before they could be made subject to the
same social law. In the meantime, the Hindu Code, if enacted, will apply
to the vast majority of the people and will thus bring about the desired
reforms for the largest sector.

Then again, the changes that are required in the social laws of non-Hindu
communities vary widely in nature. The institution of common marriage
laws would necessitate many changes, including the enforcement of monog-
amy, amongst those guided by Islamic law, although the Koranic law of
property accords women more equitable treatment than Hindu law does, and
the fact that Muslim women are less advanced socially than their Hindu
sisters is due more to custom than to law. Only a few changes would be
required in the social laws of Christians and Parsis to achieve a position of
complete equality for women. In any case, while much thought has been
given to the question of a common code, the progressive elements in India
have argued that, once Hindu law has been reformed and the changes re-
quired in Islamic law have been introduced, the institution of such a code
will prove more feasible.

Although it has been said, with justice, that legal reforms do not in them-
selves produce equality of status, and while education and training and the
extension of other economic rights, such as recognition of the housewife as
an economic entity, are indubitably needed, the fact remains that the reforms
under consideration represent a step in the right direction. Their implications
would be better understood outside of India, and particularly in the West, if
preconceived notions of what constitute the main difficulties in the way of
Indian women’s emancipation were abandoned. As noted earlier, what in the
West were major impediments, giving rise to a long, bitter struggle for equal
franchise and representation in public life, hardly exist in India. Therefore,
the focus and emphasis of reformers have naturally been different, even
though the ultimate objectives are the same. To an Indian mind unacquainted
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with the lore of Western culture, it may seem strange that, whilst women in
the West have attained equal social status and are even in a position to
enforce individual rights to an extent perhaps harmful to the home and
family life, they are still confronted by a multitude of obstacles and prejudices
against their participation in public life.

Although the Hindu Code Bill constitutes only a mild reform measure,
and though it cannot by itself effect all of the changes necessary to accord
women a position of equality in society, it has become a symbol of progress,
and its fate is being watched with great interest in India. In many quarters
its fortunes are regarded as a measure of the strength of the elements of
progress and reaction. In the years before the dissolution of the Provisional
Parliament, progressive elements in the country did not organise their forces
so effectively as the opposition did, because they believed that the Congress
Government was bound to secure enactment of the Bill before the Parlia-
ment rose. Now, however, a rallying of progressive elements is again dis-
cernible. For example, a Fundamental Rights Organisation was established
recently when it became apparent that the likelihood of speedy enactment
of the Hindu Code Bill was diminishing; its main objectives are to acquaint
citizens with the fundamental rights accorded them by the Constitution and
to prevent violation of these rights. An integral part of its activities will
involve pressing for the discard of social laws which contravene the funda-
mental rights of individuals.*

It is not yet possible to foresee what procedure for equalising the social
status of men and women will ultimately prevail in India. Clearly, however,
whether the Hindu Code Bill, now once again on the anvil of Parliament, is
finally enacted or the social laws are brought into conformity with the con-
stitutional structure, the dynamic urge of society cannot be withstood in-
definitely. If the statute books remain burdened with outworn laws that have
only a nuisance value, they will deteriorate into incongruous relics of a past
age, unacceptable and meaningless in the society of a resurgent India. The
paradox may continue to exist on paper, but life will follow a different pat-
tern. The law may hamper but cannot permanently fetter the forces of
progress.

Calcutta, June 1952 Renuka Ray

1 Article 15(1) of the Indian Constitution declares: “The State shall not discriminate
against any citizen on grounds only of religion, race, caste, sex, place of birth, or any of them.”
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